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obtained by one of the parties. Where the contract is a technical one drawn 
by technicians it is doubtless more reasonable to hold them to the meaning of 
their terms as laid down by the courts. Cf. Devine v. Devine (1918, N. J. Ch.) 
104 Atl. 370. Even then, it may become advisable to avoid absurdity by allowing 
language to carry the sense its words cry for. The action of the court in the 
instant case is bold. The authorities seem in sense and in law unsound. They 
are based on conscious or unconscious rebellion against letting an insured be 
tricked out of benefits which the courts believe he was justified in expecting. 
The court here disregards them ; it refuses to let a hard case make bad law — 
in the hope that the legislature will act. 



Taxation — Inheritance Taxes — Deduction of Federal Estate Tax Before 
Assessing State Inheritance Tax. — A resident of New Jersey died testate 
leaving an estate upon which the federal estate tax was more than $1,000,000. 
The question arose whether this sum should be deducted from the appraisement 
of the estate in computing the state inheritance tax. Held, that the federal tax 
was to be deducted from the value of the estate in ascertaining for the purposes 
of state taxation "the clear market value of the property transferred." In re 
Roebling's Estate (1918, N. J. Prerog.) 104 Atl. 295. 

A resident of Illinois died testate leaving an estate upon which a federal 
estate tax was assessed. Held, that in computing the state inheritance tax the 
federal tax was to be deducted as an expense of administration from the gross 
value of the decedent's property. People v. Pasfield (1918, 111.) 120 N. E. 286. 

The important question raised by these cases has already been passed upon 
in several states and is certain to arise in others. In Minnesota and Connecticut 
the deduction has been allowed. State v. Probate Court of Hennepin County 
(1918, Minn.) 166 N. W. 125; Corbin v. Townshend (1918) 92 Conn. 501, 103 
Atl. 647. In New York the deduction has been denied. In re Sherman's Estate 
(1917) 179 App. Div. 497, 166 N. Y. Supp. 19; affirmed without opinion in 
118 N. E. 1078. For a discussion of the relative merits of the two views, 
approving the former, see (1918) 27 Yale Law Journal, 1055. In the principal 
cases the nature of the federal estate tax is considered at length. The opinions 
point out that it resembles the old English probate duty and is a charge against 
the estate of the decedent, not a charge against the beneficial shares of the 
several legatees or distributees of the decedent. The constitutionality of such 
a tax is considered and affirmed in the Illinois case. State inheritance taxes, on 
the other hand, are commonly based upon the privilege of the beneficiaries to 
receive the decedent's- property by will or intestate succession, and are measured 
by the value of the property so passing to them. Hence a probate duty charge- 
able against the decedent's estate is properly deducted, like debts and expenses 
of administration. This would seem to be clearly true in respect to the Illinois 
inheritance tax. It is not quite so obvious in the case of the New Jersey tax 
because the courts have construed that tax, at least in the case of non-resident 
decedents, as being a tax upon the transfer to the executor or administrator, 
not as a legacy tax on the succession of the beneficiaries. See (1918) 27 Yale 
Law Journal, 1055, at 1059. It is interesting to note that under the New York 
view the federal tax is ultimately deducted pro rata from the several legacies 
instead of being treated as an expense of administration deducible from the 
residuary estate. In re Douglass' Estate (1918, Surr.) 171 N. Y. Supp. 956. 

Torts— Threatened Physical Injury to Land— No Recovery for Deprecia- 
tion in Market Value.— The defendant corporation placed upon its own land 
a large pile of "strippings" (soft earth, quicksand and gravel) from a mine. 
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The ground on which the pile was placed sloped toward neighboring houses, 
one of which was that of the plaintiff. A portion of the material suddenly 
gushed out from the bottom of the pile, crossed the highway and carried away 
several of the houses for a distance of about fifty feet, but the plaintiff's property 
was not touched. The plaintiff claimed damages because the existence of the 
pile near his premises, with the danger of a recurrence of the slide, had sub- 
stantially diminished their market value. He recovered a judgment in the court 
below. Held, that the judgment was erroneous, since the plaintiff had no cause 
of action until physical injury to his property occurs. Johnson v. Rouchleau- 
Ray Iron Land Co. (1918, Minn.) 168 N. W. I. 
See Comments, p. 171. 



Trover and Conversion — Liability of Innocent Agent — Transfer of Negoti- 
able Paper. — Negotiable instruments payable to bearer were stolen from the 
plaintiff. An agent of the thief delivered them to the defendants, who were 
bankers, and authorized their sale. The defendants sold them and after deduct- 
ing their commission paid the proceeds to the agent, who paid them over to his 
principal. Throughout the transaction the defendants acted without notice, 
actual or "constructive," of the plaintiff's interest. The plaintiff brought an 
action for conversion. Held, that the acts of the defendants did not amount to 
a conversion. Pratt v. Higginson (1918, Mass.) 119 N. E. 661. 

See Comments, p. 175. 



Trusts — Resulting and Constructive Trusts — Grantee's Oral Agreement 
to Hold Land for Person Paying Purchase Price. — The complainant's bill 
alleged that he paid the purchase price of certain real estate, the title to which 
was conveyed to the defendant, and that the latter expressly agreed and declared 
that she held the property in trust for him. Held, that the plaintiff had no 
enforceable equitable interest in the property. Keown v. Keown (1918, Mass.) 
119 N. E. 785. 

The decision follows previous Massachusetts cases in seeing nothing but the 
express oral trust, the enforcement of which is forbidden by the statute of 
frauds. The English law and that of some American states is to the contrary, 
taking the view that there is a "resulting trust" in favor of the buyer. Dyer v. 
Dyer (1788, Ex.) 2 Cox, 92; Stock v. McAvoy (1872) L. R. 15 Eq. 55; Cook 
v. Patrick (1891) 135 111. 499, 26 N. E. 658. As the cases just cited show, this 
so-called "resulting trust" is based upon a presumption of fact, "rebuttable" 
by evidence. Cf. (1918) 27 Yale Law Journal, 705. The result is that in the 
end, where evidence is introduced, it is really the express oral trust which is 
enforced. This seems clearly to violate the statute of frauds, and to this extent 
the Massachusett view seems sound. There is, however, another possibility 
which is usually entirely overlooked by the courts. In other parts of our law 
we have acted upon the general principle that, while one may set up the statute 
of frauds as an excuse for refusing to perform the obligations resulting from 
an express oral promise, if he does so he will not be permitted to enrich himself 
thereby in an unjust way. In consequence he is usually required to restore, 
either specifically or by way of money equivalent, that which he received in 
consideration for the oral promise. Keener, Quasi-contracts, 277; Woodward, 
Quasi-contracts, 147. It happens occasionally under this doctrine that the plain- 
tiff actually obtains the same relief that he would have been entitled to had the 
oral promise been enforceable, but this is merely a coincidence and no reason 
for refusing to apply the general principle. Thus, if services are performed 



